THE STATE OF NEW HAMPSHI RE
STRAFFORD, SS. SUPERI OR COURT
Bell Atlantic f/k/a
New Engl and Tel ephone and Tel egraph Conpany
V.

Cty of Rochester

Docket Nunbers 96-E-0160, 96-E-0165, 97-E-0123
98- E- 0135, 99-E-0148, 00-E-0185

ORDER ON DEFENDANT' S MOTI ON FOR SUMVARY JUDGVENT,
PSNH S CROSS- MOTI ON FOR SUMVARY JUDGVENT AND

VERI ZON' S CRGSS- MOTI ON FOR SUMVARY  JUDGVENT

The defendant, Gty of Rochester ("G ty"), noves for sunmmary
judgnent in cases 96-E-160, 96-E-165 and 97-E-123 arguing that the

Suprene Court decision in New England Tel ephone and Tel egraph

Conpany v. Gty of Rochester, 144 N.H 118 (1999) finally resol ve%|
the issue of whether the Cty's anmendments to the plaintiffs'’
pole licenses are |awful. The plaintiffs object and file cross-
notions for summary judgnent. For the reasons stated in this
order, the Gty's notion for summary judgnent is granted and the
plaintiffs' cross-notions for sunmary judgnment are deni ed.

The factual background of this case is described in detail in
various orders, including the Suprene Court decision cited above.
In summary, the defendant anmended the plaintiffs' pole |icenses,

pursuant to RSA 231:163 (1993), which permts |icense alterations

1

Public Service Conpany of New Hanpshire ("PSNH') and Verizon
(formerly known as New Engl and Tel ephone and Tel egraph Conpany).



"whenever the public good requires.” The anmendnents required the
plaintiffs to pay property taxes consistent with RSA 72:23, 1(b).

RSA 72:23, 1(b) (Supp. 1998) states as foll ows:

Al'l |leases and other agreenents, the ternms of which
provide for the use or occupation by others of real or
personal property owned by the state or a city, town,
school district, or village district, entered into
after July 1, 1979, shall provide for the paynent of
properly assessed real and personal property taxes by
the party using or occupying said property no later
than the due date. All such |eases and agreenents
shall include a provision that "failure of the |essee
to pay the duly assessed personal and real estate taxes
when due shall be cause to termnate said |ease or
agreenent by the lessor.” All  such |eases and
agreenents entered into on or after January 1, 1994,
shall clearly state the |essee's obligations regarding
the paynment of both current and potential real and
personal property taxes, and shall also state whether
the |l essee has an obligation to pay real and personal
property taxes on structures or inprovenents added by
t he | essee.

After the Cty's appeal of an order granting the plaintiff
New Engl and Tel ephone and Tel egraph Conpany's notion for summary
judgnent, the Suprenme Court ruled that (1) the plaintiff's
| i censes were "l eases [or] other agreenents” within the neaning of

RSA 72:23, I(b), and (2) the public good required the defendant to
anend the plaintiff's licenses. NE Tel. and Tel. Co., at 121,

122.

The Gty filed a simlar appeal of an order granting

plaintiff PSNH s notion for summary judgnment in Public Service

Conpany of N.H. v. dty of Rochester, Docket No. 96-E-0165. In a

summary order, the Suprene Court vacated the grant of summary

judgnent in PSNH s favor and renmanded the case to this court for



further consideration in light of the Supreme Court's decision in

N.E. Tel. and Tel. Co., supra.

The Gty now files for summary judgnent alleging the Suprene
Court has squarely decided the issue of whether the pole |icense
anendnents, which require the paynent of properly assessed rea
estate taxes, are lawful. Both plaintiffs object and argue that,
notwi thstanding the Suprene Court ruling, the pole Iicense
anmendnents are otherwise invalid because the Gty's action
constituted a unilateral anmendnent of the |icense agreenents, the
anendnents do not satisfy the public good, and public ways are not
properly subject to assessnent of real or personal property taxes.

In addition, the plaintiffs filed cross-notions for sunmary
judgnment alleging the assessnent of real estate taxes is
unconstitutional because the Cty has not inposed the sane tax
against other simlarly situated entities who use the public ways.

The Defendant's Mtion for Summary Judgnent

The precise issue before the Suprene Court in NNE Tel. and

Tel. Co., was "whether the defendant [CGty] can require the
plaintiff [Verizon] to pay real estate taxes on the |land that the
plaintiff uses pursuant to its pole licenses.” 1d. at 120. I n
cl ear and unanbi guous | anguage, the Suprene Court answered in the
affirmative. Specifically, the Court "reverse[d] the tria
court's order insofar as it prohibits the defendant from anendi ng
the plaintiff's pole licenses to require the plaintiff, as a

condition of licensure, to pay real estate taxes assessed on the



land it uses and occupies thereunder."” |d. at 122. Accordingly,
this court agrees with the Gty that the Suprene Court has
squarely decided the issue of the |lawful ness of the pole |icense
amendnent s. Indeed, a nore clear resolution of the matter is
difficult to inmagine.

Notw t hstanding the plain nmeaning of the Suprene Court's

decision, the plaintiffs continue to argue that the |icense
amendnents were unlawful . First, the plaintiffs suggest that
while the opinion may have resolved whether the |icenses

t hensel ves constitute "agreenents" sufficient to trigger the
application of RSA 72:23, the Suprenme Court has yet to decide
whether the Cty's unilateral anendnent of the |icenses to include
a provision for the paynent of taxes wthout the plaintiffs'
consent, is |awful. A close reading of the opinion, however,
denonstrates that the Suprenme Court has resolved this issue as
wel | .

As the Suprene Court acknow edged, the Legislature has
authorized the Gty to nmake wunilateral changes in |icense

agreenents when such changes are for the public good.
The statutory schene that permtted the plaintiff to

request pole |licenses represents the legislature's
conditional wllingness to allow the use of public
property for telecomunications purposes. . . . The
defendant is required to inpose certain conditions on
licensees, . . . and is inplicitly authorized to inpose
other conditions on licensees consistent wth the
public good . . . . By conditionally granting requests

for pole licenses consistent with the public good,

the defendant effectuates the legislature' s general
purpose and is able to address issues of |ocal concern.
The plaintiff, in obtaining pole licenses from the



def endant, presumably assunmed the status of |icensee
aware of and willing to accept the conditions inposed
by the defendant and the | egislature.

NE. Tel. and Tel. Co., at 121. To suggest that sonehow the

Suprenme Court failed to consider the plaintiffs' objection to
paying the tax as evidence that it did not consent to the tax,
ignores the context of the opinion and the specific analysis it

cont ai ns.

Nor is the plaintiffs' reliance on Appeal of Reid, 143 N H
246 (1998), persuasive. Since the case at bar involves a utility
conpany, the analysis contained in Reid is inapposite. The
provisions of RSA 231, which specifically govern Ilicensing of
public utilities, permt the Cty to unilaterally change the terns
of the licensing agreenent to include the paynent of properly
assessed real estate taxes. No such statutory authority exists to
govern the type of private land |ease issues addressed in Reid
Thus, the Supreme Court's conclusion in Reid that RSA 72:23, |
requires a lessee to be aware of, and consent to, taxation of

their | easehold is consistent with its decision in NE Tel. and

Tel. Co. As noted above, the Supreme Court reasoned that, "in
obtaining pole licenses from the [CGty], [Verizon] presumably
assuned the status of licensee aware of and willing to accept the
conditions inposed by the [City] and the legislature.” NE Tel

and Tel. Co., at 121.

Next, the plaintiffs argue that the issue of whether the pole

|l i cense anmendnents were required by the public good was not fully



litigated in the Suprenme Court and should, therefore, Dbe
considered anew by this court. The court disagrees. In
considering whether the amendnents were in the public good, the
Suprene Court clearly stated that "[t]he disputed anendnents
necessarily satisfy [the Easton] standard in that RSA 72:23, [(b)

requires the [Gty] to inplenent them"” NE Tel. and Tel. Co.,

at 122. Thus, the Court concluded, as a matter of law, that the
| i cense anendnents satisfied the requirenent that they be made in
the public good. In addition, the Court found that RSA 72:23,
| (b) actually required the Gty to include the disputed anendnents
in the pole licenses. The plaintiffs next argue that the
anmendnents are unlawful because public ways are not properly
subject to assessnent of real or personal property taxes. Thi s
argunent sinply recasts the previous ones already presented to
this court and squarely decided by the Suprene Court. Sinply put,
the Cty properly amended the plaintiffs' pole licenses "to
require the plaintiff to pay property taxes on the |and [they are]

allowed to use and occupy under those |icenses.” N.E. Tel. and

Tel. Co., at 120. Wether or not the taxes |levied were "properly
assessed” involves an inquiry into the nmechanism for assessnent
rather than an overall evaluation of who is being assessed.
Finally, the plaintiffs suggest that because the court
(Fauver, J.) previously denied the defendant's notion for entry of
judgnment in which the Gty raised the sanme argunents presented

here, this court should |ikewise deny the notion for summary



j udgnent . The only factual issue in dispute that Judge Fauver
recogni zed in denying the notion for entry of judgnment was whet her
all the disputed pole licenses were entered into after July, 1979,
t hus subjecting themto the provisions of RSA 72:23. Although the
court now grants the defendant's notion for summary judgnent and
rules the pole |licenses were properly anmended, it will permt the
plaintiffs to argue that certain pole Iicenses are not subject to
RSA 72: 23 because they were entered into before July, 1979.

Accordingly, the defendant's notion for sumrary judgnent is
GRANTED with respect to the legality of the pole license
anmendnents, and the plaintiffs' cross-notions for summary judgnent
are DENI ED

VERI ZON' S CROSS- MOTI ON FOR SUMVARY JUDGVENT

In addition, Verizon files a notion for summary judgnent
alleging that the assessnent of property taxes on the land the
plaintiff is allowed to use and occupy under the pole licenses is
unconstitutional because the Cty has not inposed the sane tax
agai nst other utilities who al so occupy the public ways.

Verizon's notion is DENIED as there are nmaterial issues of
fact in dispute, including whether the sane tax in fact has been
assessed against simlarly situated utilities, and whether other
users of the public right of way occupy the land in a manner
i ndi stinguishable from Verizon's use and occupation

In light of this court's order, the clerk shall schedule a

t el ephoni c structuring conference with the undersigned justice.



SO ORDERED.

Date: January 22, 2002

Tina L. Nadeau
Presi ding Justice



